Assessment of the Collision Repair Industry by CRA Executive Director Allen Wood 

Much discussion is occurring regarding how to address the current state of the collision repair industry dealings with California Insurers. To adequately evaluate a strategy, one should have insight as to what has occurred to this point. You will see that this is a complicated issue and that issues that seem simple are more complicated than they appear. Many legal rulings have created additional obstacles that must either be overturned or circumvented in order to prevail over issues related to price fixing, steering and industry manipulation.

The Collision Repair Association (CRA) and its members have continued to file complaints of insurer wrongdoing with the Department of Insurance (DOI). The association and its members have personally met with DOI staff and, on no less than three occasions, have met directly with the insurance commissioner. Our last meeting with DOI staff was enlightening. During the discussion, it was identified that there is  a disconnect in the complaint process. The DOI indicated that requests for legal action resulting from complaints being filed were not being received by their unit. Their legal counsel advised that since the departments staff was not forwarding information related to insurer wrongdoing, the CRA could forward investigative reports with supporting documents for their review. If in their analysis legal action was warranted, they would respond accordingly. 

The CRA prepared and presented three documented investigative reports that presented extensive violations of both unfair claims practices and violations of 758.5 of the insurance code. To date, no formal response has been received. A phone inquiry to a legal staffer solicited a response that the DOI is looking at the information, but "I do not think anything will be done."

The filing of complaints with the DOI has resulted in ongoing delay tactics and inaction on the part of the insurance commissioner’s office. We support complaints being filed; however, when the regulatory agency cannot demonstrate any willingness to address the issues, the efforts seem futile. This is a battle CRA has fought for three years (and continues to fight) with no results from the DOI. The reason we continue to support the grueling process of filing complaints is to keep the issues in the forefront.

Court rulings have been very favorable to the insurance industry. There are specific rulings that  provide valuable insight to any solution for price-fixing and steering. All of the findings relate to and are rooted in the language contained within the policy of insurance and the related laws and regulations governing insurance.

Past court rulings (Summarized)

Ray vs. Farmers 

Court held – If the vehicle is repaired to its pre-accident safe, mechanical and cosmetic condition, Farmers obligation under the policy is to repair to like, kind and quality was discharged.

Shalal vs.  Firemans Fund 

This ruling was the most significant to the collision industry, as it overturned a prior ruling and provided that there was no private cause of action for insurer violations of the 790 sections of the Insurance Code.

Eugene Levy vs. State Farm

In this ruling, the court ruled that Section 3365 of the Business and Professions Code did not apply to insurers, and State Farm did not have to follow any particular repair industry standard but only return the vehicle to its pre-loss condition, referencing the Ray decision of pre-accident safe, mechanical and cosmetic condition. The court also found that nothing in the insurance contract required State Farm to set labor costs at industry scale. Instead, the policy requires State Farms estimates to be based upon the prevailing competitive price, the prevailing competitive price being the price charged by a majority of repair shops in the area as determined by a State Farm survey. The court found nothing in the policy preventing State Farm from using negotiated rates in its survey and that such a practice is not unlawful in California.

Aoh Enterprises dba. Superior Auto Body vs. State Farm

The court found that Superior lacked standing to assert claims on behalf of third parties. Again, the court ruled that State Farm’s obligation was to repair the vehicle to pre-loss condition, including pricing based upon State Farm’s survey. The court found that if State Farm did not owe a duty to its insured to pay Superior based on industry scale and it did not owe the duty to Superior who was not a party to the contract of insurance and only a third-party vendor. Most significantly, the court ruled that there was no private cause of action for violations of Section 758 of the Insurance Code that they were to be enforced by the insurance commissioner.

Maystruk vs. Infinity 

This ruling resulted in the court finding that nothing in the language of Section 758.5 of the Insurance Code requires an insurer to pay 100 percent of the reasonable repair cost irrespective of where the vehicle is taken. The only time the insurer is required to pay 100 percent of the repair cost is when the insured accepts the insurers recommendation to take the vehicle to a specific shop. The court found that "if the Legislature had intended to require insurers to pay 100 percent of a vehicles repair cost regardless of whether the insured took the vehicle to a recommended shop, it would have expressly said so.”

With these rulings in mind, consider the following:

• The language contained in the policies of insurance will determine how the insurer  performs.

• You must realize that the courts have supported a position that there is no private cause of action for violations of 790 or 758 sections of the insurance code.

• Repair shops have no standing in the policy of insurance. 

• Section 758.5 is flawed and provides little direction or regulation of what constitutes a survey of rates. Interestingly enough, this language was supported by the collision industry a wish fulfilled. 

• “Pre-loss” has been defined as pre-accident safe, mechanical and cosmetic condition.

• Insurers are not required to adhere to Section 3356 CCR.

• Nothing prevents DRP rates to be used in surveys.

• Repair facilities have no standing in relationship to the policy of insurance, they are third party vendors.

It is with this knowledge that the CRA has proceeded in a calculated manner. Recently, we have been questioned on the position we have taken regarding litigation against a specific insurer. We are not opposed to litigation, but we are opposed to litigation that promotes individual interests and does not further the position of the industry as a whole. With our insight into prior filings, we see no reason to continue to plow the same ground when the courts have made their position known. We are actively looking for alternatives or new arguments that may change the judiciary's thinking. 

We have continued to exert pressure on the office of the commissioner to perform, a strategy we plan to continue. Since the commissioner has demonstrated a total unwillingness to take regulatory action. We have gone beyond just filing complaints. It is time to take this to the next level. We have also continued to bring to light the collusive  nature of the insurers continued manipulation of the estimating systems. We have met with a legislator that is currently inquiring about this issue. the results we hope to be able to share with you soon. 

We will soon be meeting with a group that has an interest in changing the insurers’ current way of doing business. We hope to form an alliance and develop a joint action plan to move forward. No small task but it can be done. We are  committed to returning a fair and competitive market place to the collision industry. If you have a suggestion that could assist with the resolution let us know in the mean time before being judgmental consider what has gone before. This may help you have a better understanding as to why the insurers are conducting business as they are. 

This is not intended to constitute legal advice but to provide insight to past actions that you your self can review and draw your own conclusions. If you want legal counsel contact an attorney. 

